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Elizabeth Nelson shares lessons learned
through her own efforts in achieving
settlements by raising the issue of whether
a regulation is in compliance with the
APA. Included in her article, are the steps
necessary to determine if the regulation
is susceptible to attack and an analysis of
what defects render a regulation invalid.
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In the wake of the many recent taxpayer Administrative Procedure Act (“APA”)
cases within the district courts,1 Court of Federal Claims,2 Tax Court,3 Courts
of Appeals,4 and the U.S. Supreme Court,5 one may think of the APA solely as a
litigation tactic. However, utilizing the APA is now a valuable strategy in settling
with the IRS, after Exam, within the 30-day letter Appeals process.6
Recently, within the Appeals process, the author queried the validity of Reg.
§53.4959-1 (the “Regulation”), a recently enacted excise tax penalty against
Code Sec. 501(c)(3) hospitals under the Affordable Care Act.7 We argued that
the Regulation should be invalidated and the proposed penalties against the tax
exempt hospital8 should be withdrawn because Treasury gave defective Notice
under the APA.9 Taxpayer hospital also argued that whether the Regulation is
valid is an issue that is ripe for Appeals analysis, that its resolution would greatly
simplify the issues to be decided at trial, and that it is a case of first impression.
The tax-exempt hospital received a settlement of 25% of the proposed assessment,
utilizing a Qualified Offer,10 APA “hazards of litigation” and Executive Order dated
January 20, 2017.11 The result was “justice in the system for both the IRS and the
Taxpayer,” Nathan Hockman, UCLA 2017 Annual Tax Controversy Institute.12
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The author initiated this strategy of reviewing a regulation within Appeals for defects under the APA, after
settlement of a 2015 multi-million-dollar tax refund
case within the U.S. Court of Federal Claims (“Federal
Claims”).13 In the Federal Claims case, we argued that
Treasury gave defective Notice under the APA when it
enacted Reg. §1.1001-1(g)(1), [“this Regulation”] and
that this Regulation, thus, could not be applied against
plaintiffs in a land investments case.

slogging through each TD to identify any prior proposed
regulations and to review the many iterations21 of each
proposed regulation to determine the first citing of the
regulation.22 At the same time, it may be necessary to
secure Public Law23 and Legislative histories,24 with dates
prior to the dates of publication within database research
libraries. Inevitably, research in a law school or other
research library will be required.25

Due to the increasing role of the APA
within tax controversy litigation,
research of a regulation’s enactment to
confirm it meets the APA’s requirements
should now be the first step in defense
of your client within Appeals.

The next step involves an analysis of the regulation at
issue to determine if the final regulation was contained
within any prior proposed regulation,26 or if the proposed
regulation was changed in its final enactment. This was the
case with Reg. §53.4959-1, enacted under the Affordable
Care Act.27 The Taxpayer hospital contended that it was
not subject to the excise tax imposed under Code Sec.
4959, due to the failure of Treasury to follow the APA
in enacting the Final Regulations. There is a significant
difference between the 2013 Proposed Regulations28 and
the Final Regulations29 adopted under Code Sec. 4959.
The 2013 Proposed Regulations, within Reg.
§53.4959-1(b)(1), stated that this excise tax “may be imposed for each taxable year that a hospital facility fails to meet
the requirements of section 501(r)(3).”30 However, the Final
Regulations deleted “may” in its entirety. The Final Regulation, Reg. §53.4959-1(b)(1), provides that a hospital facility
failing to meet the CHNA requirements “will” (rather that
“may” in the discretion of the IRS) be subject to an excise tax
under Code Sec. 4959. The final regulation reads as follows:
“[F]ailure to meet the requirements of section 501(r) will
result in a tax being imposed.”31 The Taxpayer hospital argued
that the failure by Treasury to follow the APA in enacting
the changes within the Final Regulations invalidated the
regulation, making it inapplicable to the Taxpayer hospital.

Part A, below, delineates the steps necessary to determine
if the regulation is susceptible to attack at the Appeals level
for defective notice under the APA. Part B, below, concludes with an analysis of what defects render a regulation
invalid. Both sections utilize examples and analysis from
cases the author settled with the IRS within both Appeals
and the U.S. Court of Federal Claims.14

A. Researching Treasury Regulations for
APA Defects
Due to the increasing role of the APA within tax controversy litigation, research of a regulation’s enactment to
confirm it meets the APA’s requirements should now be
the first step in defense of your client within Appeals.15
Therefore, after determining that a regulation is at issue,
review its enactment for defects under the APA.16
In reviewing the enactment of Treasury regulations, tax
controversy and tax litigation attorneys must now become
APA experts.17 Taxpayer victories involve scrutiny of regulations under the APA, within both non-tax administrative
law cases18and tax law cases.19

1. Review Final Treasury Decisions and
Proposed Regulations

Certainly, researching for APA discrepancies is not for the
fainthearted. First, it entails a review of the many iterations20 of each final Treasury Decisions (“TD”) listed at
the bottom of each regulation, to determine the first citing of the regulation at issue. The second step comprises
48

JOURNAL OF TAX PRACTICE & PROCEDURE

2. Review for Changes in the Proposed and
Final Regulations

3. Review for Basis and Purpose Statements
in the Preamble32 to the Final Regulations

If there is a significant change from the proposed to the
final regulations, or from a statute’s clear meaning to a
momentous statute altering regulation,33 then the APA
additionally requires an agency (such as Treasury) to
provide a concise general statement of the rule’s basis and
purpose in the adopted rule.34 We argued that with regard
to the Regulation, §53.4959-1, that Treasury violated the
APA in that proposed versions of the Regulation failed to
properly delineate a concise general statement of the basis
and purpose for substantively changing the final regulation
from the proposed regulation, from May to Will in the
imposition of the excise tax.
OCTOBER–NOVEMBER 2017

It is necessary to go through about 60 to 100 pages of
the Preamble to a regulation to see if Treasury provided a
basis and purpose for the adoption of a final regulation,
which differs markedly from its proposed regulation. We
reviewed the Regulation and argued that Treasury also gave
defective Notice under the APA in that, without explanation, the final rule as adopted in the Regulation differed
markedly from the prior proposed version of the Regulation.35 Treasury merely stated what some commentators
suggested for the application of the excise tax, as follows:

The Regulation at issue is a substantive regulation, as
it “affects individual rights and obligations,” delineating
new rules that are “binding” or have the “force of law.”37
The Supreme Court mandates that substantive regulations cannot be afforded the “force and effect of law,” if not
promulgated in accordance with the law delineated within
Section 553 of the APA.38

The 2013 proposed regulations stated that a hospital
facility may, in the discretion of the IRS, be subject
to an excise tax under section 4959 for a failure to
meet the CHNA requirements. … Although some
commentators did not think that the excise tax should
apply upon correction and disclosure … one commentator suggested that the full $50,000 excise tax
should apply only in instances were a hospital facility
fails to conduct a CHNA altogether, with a sliding
scale of tax applied to organizations that conduct a
CHNA but fail to comply with all of the CHNA requirements … [T]he final regulations do not adopt these
commentators’ suggestions … [T]he final regulations
under section 4959 provide that a hospital facility
failing to meet the CHNA requirements “will” (rather
than “may” in the discretion of the IRS) be subject to
an excise tax under 4959. Final Regulations, Summary
of Comments and Explanation of Revisions, section 9.
Excise Tax on Failure to Meet CHNA Requirements, p.
78995. [Emphasis added.]

How does one determine whether an enacted Treasury
regulation is valid or invalid? To answer this question, the
validity of two aspects of a regulation must be determined:
“the substantive rule imposed by the regulation, and the
procedure whereby the regulation was issued. If either
one of these is not valid, then the regulation is invalid.”39
Put more succinctly, the substantive rule looks at
whether the regulation is a reasonable interpretation of
the statute to which it relates. If the regulation does not
purport to reasonably interpret the statute, the regulation
is invalid. The procedural rule focuses on the required
procedures of the APA, which must be followed in issuing
the regulation. If Treasury failed to follow the procedures
mandated by the APA, the regulation is invalid. “Each of
these failures represents a separate and wholly sufficient
basis” for presenting an argument within Appeals, and
later in litigation, that the regulation is invalid.40 Under
U.S. Supreme Court precedent, a Treasury regulation is
valid only if it is a reasonable interpretation of the statute
to which it relates.41

Merely stating within section 9 of the final regulations,
that the final regulations do not adopt these commentator’s
suggestions, does not provide the basis and purpose for enacting such a change, as required under APA section 553(c).
Further, Treasury failed to comply with the Notice and
Comment section under APA section 553(b) in enacting
this change. Thus, we argued that the change from “may”
to “will” is invalid, because Treasury failed to follow APA
sections 533(b) and 533(c) in enacting the Regulation.
Lastly, it is apparent that even in 2014, Treasury failed
to consider the Supreme Court in Mayo, by stating,
that section 553(b) of the APA does not apply to the
final regulations.
Special Analysis. It also has been determined that
section 553(b) of the Administrative Procedure Act
(5 U.S.C. chapter 5) does not apply to the final
regulations. Special Analysis section of the Final Regulations, 79 FR 78954-01, 7899536 [emphasis added].
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B. What Defects Render a
Regulation Invalid?

1. Is the Regulation Invalid Because It Fails
to Be a Reasonable Interpretation of the
Statute, Which Is the Will of Congress?
“In Chevron, the U.S. Supreme Court mandated that in
reviewing whether an agency reasonably interpreted a
statute which it administers, a court must undertake a
two-step inquiry, as follows:
First, always, is the question whether Congress has
directly spoken to the precise question at issue. If the
intent of Congress is clear, that is the end of the matter;
for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress. If, however,
the court determines Congress has not directly addressed the precise question at issue, the court does
not simply impose its own construction on the statute,
as would be necessary in the absence of an administrative interpretation. Rather, if the statute is silent
49

SETTLING WITH THE IRS IN APPEALS: THE NEW IMPORTANCE OF THE APA

or ambiguous with respect to the specific issue, the
question for the court is whether the agency’s answer
is based on a permissible construction of the statute.”42
Further, in analyzing Treasury’s interpretation, the focus
must solely be on the basis articulated by Treasury at the
time of the regulation’s enactment. Such a precedent was
enunciated by the U.S. Supreme Court in State Farm,
wherein the Court held: “the courts may not accept appellate counsel’s post hocrationalizations for agency actions
... It is well-established that an agency’s [e.g., Treasury’s]
action must be upheld, if at all, on the basis articulated
by the agency itself.”43

If the regulation is invalid, this stops
all further inquiry. By applying this
analysis at the Appeals level, there
exists the ability and possibility to
settle with the IRS at an earlier point
in time—with a result that is “justice
in the system for both the IRS and
the Taxpayer.”
a) Chevron Step One: Is the Statute Unambiguous. Is the
intent of Congress made crystal clear within the statute?
If so, under Chevron Step One, “the law mandates that the
Court’s inquiry stops here.”44Additionally, “when determining Congress’s intent, Chevron instructs that courts should
utilize ‘traditional tools of statutory construction’ as found
within legislative history.”45 “Clearly, the ruling in Chevron
relied heavily on legislative history.”46
b) Chevron Step Two: Is the Regulation a Reasonable/
Permissible Construction of the Statute? In evaluating a
regulation, Chevron Step Two determines whether a regulation is a reasonable/permissible construction of a statute if
Congress’s intention is ambiguous. Under Chevron Step
Two, a regulation is held invalid where it is not a reasonable interpretation of the statute and must fail as being
contrary to the will of Congress.

2. Is the Regulation Invalid Because It
Was Issued in Violation of the APA’s
Procedural Requirements?
In Mayo, the Supreme Court stated that Treasury regulations are subject to the APA:
50
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We are not inclined to carve out an approach to administrative review good for tax law only. To the contrary,
we have expressly “recogniz[ed] the importance of
maintaining a uniform approach to judicial review
of administrative action.”47
The APA imposes important procedural requirements
upon federal agencies engaged in rulemaking. “The issuance of all regulations by federal agencies is governed by
5 USC §553 (“Section 553”) (entitled “Rule making”),
subject to certain exceptions as otherwise provided in
Section 553.”48
a) Is the Regulation Invalid Because Treasury Failed to
Comply with the APA’s Notice and Comment Requirements?
The APA requires that, prior to issuing a regulation, an
agency (such as Treasury) must publish a notice of proposed rulemaking (“Notice”) and provide an opportunity
for the public to participate in the rulemaking process.
With regard to a regulation, Treasury violates the APA if
it fails to publish a Notice and provide an opportunity
for the public to participate in the rulemaking process.
The Treasury also gives a defective Notice under the APA
if the final regulation, as adopted, differs markedly from
the prior proposed regulation.49
In the Hlavacek matter, “Treasury never provided an
effective opportunity for the public to comment on the
Regulation, prior to its initial adoption, because no one
was put on effective notice that Code Sec. 1001(b) was the
subject of either the 1986 Proposal or the 1992 Notice.”50
“Neither of these documents, in their Background section,
referred to Code Sec. 1001(b).”51 “This failure to properly
put the public on notice of the substantive change relative
to IRC §1001(b) (a change which amounted to overruling
this code section) is a blatant failure to follow the APA
which failure should invalidate the Regulation.”52
b) Is the Regulation Invalid Because Treasury Failed to
Provide APA Section 553’s Required Statement of Basis and
Purpose? The APA requires an agency (such as Treasury)
to provide a concise general statement of the rule’s basis
and purpose in the adopted rule.53 Section 553(c) requires
that, after such notice, the public must be given “an
opportunity to participate in the rule making through
submission of written data, views, or arguments” and
further requires that “the agency shall incorporate in the
rules adopted a concise general statement of their basis and
purpose.”54 See section A, part 3 supra, for our argument
of violations of the basis and purpose APA requirements
under Reg. §53.4959-1.
In Hlavacek, “Treasury failed to provide, within the
prior announcements of the adoption of the Regulation,
a concise general statement of the Regulation’s basis and
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purpose relative to absolutely contradicting Code Sec.
1001(b), thereby usurping the power of Congress. As this
Court has stated:
The APA also requires that when a rule is adopted, a statement of its basis and purpose shall
accompany its publication.5 U.S.C. §553(c). No
such statement accompanied the promulgation of
Treas.Reg. §1.1502-25. Plaintiff contends that the
regulation is thus invalid. See National Welfare Rights
Organization v. Mathews, 174 U.S.App.D.C. 410,533
F.2d 637 (1976). The purpose of requiring a statement
of the basis and purpose is to enable courts, which have
the duty to exercise review, to be aware of the legal and
factual framework underlying the agency’s action. See
SEC v. Chenery Corp., 318 U.S. 80, 94, 63 S.Ct. 454,
87 L.Ed. 626 (1943); Wright, The Courts and the
Rulemaking Process: The Limits of Judicial Review, 59
Cornell L.Rev. 375, 395 (1974), quoted in National
Welfare Rights Organization v. Mathews, supra, 174
U.S.App.D.C. at 422, 533 F.2d at 649. … The reason
the lack of a rationale renders a regulation invalid is that
a court cannot evaluate the reasonableness of a regulation
without a statement of the purpose and basis.”55
We argued that “Treasury could hardly have had a proper
basis for, or purpose in, overturning an act of Congress.
Treasury’s failure to provide its statement of basis and purpose
relative to the Regulation renders the Regulation invalid.”56
c) Is the Regulation Invalid Because Treasury Violated the
APA’s “Excess of Statutory Jurisdiction” Standard? The APA
forbids agency action “in excess of statutory jurisdiction
authority, or limitations.”57 In the Hlavacek case, we concurrently argued that American Standard applies to the
Regulation in another important way, as well:
The American Standard Court also found that the
regulation was invalid, because Treasury exceeded
the delegation of rule making power granted to
Treasury in promulgating the regulation. American
Standard, 602 F.2d at 265, 269. “In our view, there is
no requirement that a taxpayer acquiesce in a regulation promulgated outside the authority delegated by
Congress. The ‘bitter with the sweet’ does not include
the invalid.’’ Rite Aid Corp. v. United States, 46 Fed.
Cl. 500 (2000) rev’d, 255 F.3d 1357, 1360 (2001)
[emphasis added].58
Treasury failed to cite to anyspecific authority for contradicting the express language of Code Sec. 1001(b).
“In exercising its authority relative to issuing regulations
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interpreting statutory language concerning original issue
discount and the imputation of interest on deferred payments, Treasury was most expressly not empowered to
alter Code Sec. 1001(b). In promulgating the Regulation,
Treasury imposed tax liability that Code Sec. 1001(b) does
not impose.”59 We argued that such action by Treasury was
in excess of statutory jurisdiction authority, or limitations,
and hence invalid.
d) Is the Regulation Invalid Because Treasury Violated the
APA’s “Arbitrary and Capricious” Standard? A regulation
should be accorded no deference if it was promulgated in
violation of the APA’s arbitrary and capricious standard as
set forth in Section 706(2)(A). “The reviewing court shall
… hold unlawful and set aside agency action, findings, and
conclusions found to be … arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.”60
The leading Supreme Court decision interpreting this
arbitrary, capricious standard is State Farm, with numerous subsequent decisions applying its principles. “Under
State Farm, for agency action to satisfy the arbitrary and
capricious standard, the agency must examine the relevant data and articulate a satisfactory explanation for its
action including a ‘rational connection between the facts
found and the choice made.’ Burlington Truck Lines, Inc.
v. United States, 371 U.S. 156, 168 (1962).”61 “The State
Farm Court also stated: ‘We have frequently reiterated
that an agency must cogently explain why it has exercised
its discretion in a given manner, ... and we reaffirm this
principle again today.’”62
We argued in Hlavacek that the prior “announcements
of the adopted final Regulation provided no explanation
whatsoever as to why Treasury issued a Regulation which
absolutely contradicts Code Sec. 1001(b). [Further, we
opined that] [b]ecause Treasury has not given any such
explanation for the Regulation, the Regulation was issued
in violation of the APA’s arbitrary and capricious standard
and should be invalidated.”63
Numerous decisions by the federal Courts of Appeals,
in non-tax cases, have held agency actions invalid under
the APA’s arbitrary and capricious standard for which the
agency failed to provide an adequate explanation.64
However, it seems that the analysis under the arbitrary
and capricious standard is a greater obstacle for taxpayers
to meet, within tax cases, than in other agency non-tax
cases.65 The recent Chamber of Commerce case held:
The court has reviewed the full analysis by which the
Agencies determined the Rule is necessary to achieve
the goals of the Internal Revenue Code. The court
concludes the Agencies did not rely on factors that
Congress did not intend for them to consider or fail
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to consider an important aspect of the issue before
them. Motor Vehicle Mfrs., 463 U.S. at 43. The Agencies offered a plausible explanation for the Rule that
does not run counter to the evidence before them. See
id. Accordingly, the court concludes the Agencies did
not engage in an arbitrary and capricious rulemaking
in issuing the Rule.66
The Chamber of Commerce court did not invalidate the
regulation under the APA’s rule of being arbitrary, capricious,
or manifestly contrary to the statute.67 Rather, the Chamber of
Commerce court invalidated the Rule because Treasury failed
to complete the notice-and-comment procedure:
The court concludes that the Rule was unlawfully issued without adherence to the APA’s notice-and-comment
requirements. When a reviewing court finds an agency
action to have been carried out “without observance of

procedure required by law,” the court shall “hold unlawful
and set aside” the action. 5 U.S.C. § 706. Accordingly, the
court will grant summary judgment in favor of Plaintiffs
on their claim that Defendants failed to complete the
notice-and-comment procedure required by the APA and
set aside the Rule.68

II. Conclusion
The significance of reviewing a regulation for compliance
under the APA within Appeals is that it may provide a
defensive tool at the initial point of the IRS examination.
If the regulation is invalid, this stops all further inquiry. By
applying this analysis at the Appeals level, there exists the
ability and possibility to settle with the IRS at an earlier
point in time—with a result that is “justice in the system
for both the IRS and the Taxpayer.”69
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28, 1991); 56 Fed. Reg. 21,112 (May 7, 1991); 56 Fed.
Reg. 31,887 (July 12, 1991).” Hlavacek, at 11.
P.L. 98-369; Revenue Act of 1918, P.L. 65-254, Ch.
18, 40 Stat. 1057; Act Sec. 202(c) of the Revenue
Act of 1921 (P.L. 67-98), Ch. 136, 42 Stat. 230; Act
Sec. 202(c) of the Revenue Act of 1924 (P.L. 68176), 43 Stat. 253 (1924). Hlavacek, at iv and v.
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24

25

26

27
28

29

30
31
32

33
34
35

36

37

H.R. Rep. No. 65-1037 (1918), reproduced at 1939-1
CB (Part 2) 89; S. Rep. No. 65-617 (1918), reproduced at 1939-1 CB (Part 2) 120S. Rep. No. 67-275
(1921), reproduced at 1939-1 CB (Part 2) 188; S.
Rep. No. 68-398, (1924), reproduced at 1939-1 CB
(Part 2) 266; S. Rep. No. 69-52 (1926), reproduced
at 1939-1 CB (Part 2) 328. Hlavacek, at v.
“In 1928, §202(c) was renumbered §111(c). J.S.
Seidman, Legislative History of Federal Income
Tax Laws 1113 (1938); Helvering v. Walbridge, 70
F.2d 683, 684 (2d Cir. 1934); 68 S. Rep. No. 69-52
(1926), reproduced at 1939-1 C.B. (Part 2) 328.”
Hlavacek, at 23, notes 66 and 67.
“Thereafter, from 1986 until 1991, Treasury issued
four additional Notices of proposed regulations,
which did not contain the Regulation. 54 Fed.
Reg. 37,125 (Sept. 7, 1989); 56 Fed. Reg. 8,308 (Feb.
28, 1991); 56 Fed. Reg. 21,112 (May 7, 1991); 56 Fed.
Reg. 31,887 (July 12, 1991).” Hlavacek, at 11, note
33.
See supra notes 7 to 11 and accompanying text.
78 FR 20523, REG-106499-12, 2013-211 IRB 1111
(“2013 Proposed Regulations”).
T.D. 9708 79 FR 78954-01, Dec. 31, 2014; (“Final
Regulations”).[§ 53.6011–1T [Reserved by 79 FR
79015] T.D. 9708, 79 FR 79015, Dec. 31, 2014; 80 FR
12762, March 11, 2015 Pipeline Safety: Miscellaneous Changes to Pipeline Safety Regulations.]
78 FR 20523, 20544 [emphasis added].
79 FR 78954-01, 79015 [emphasis added].
The Preamble to a regulation consists of many
sections such as: Summary; Supplementary Information; Summary of Comments and Explanation of Revisions; Availability of IRS Documents;
Effect on Other Documents; Background; Special
Analyses; and Comments and Public Hearing.
Many times, there will be a section entitled
Preamble. However, in the Regulation at issue
in the hospital case, there was no section at the
beginning entitled Preamble.
Hlavacek, supra note 9.
5 USC §553(c).
In American Standard, Inc., 220 CtCls 411, 432
(1979), the Court invalidated a regulation where
Treasury diametrically changed its substantive
approach from the first proposal to the final
regulation.
Special Analyses section of the Final Regulations, 79 FR 78954-01, 78995.
Substantive rules are defined by the Supreme
Court, interpreting the APA, as those “affecting
individual rights and obligations.” Morton v. Ruiz,
SCt, 415 US 199, 232, 94 SCt 1055, 1073, 39 LEd2d
270 (1974). “This characteristic is an important
touchstone for distinguishing those rules that
may be ‘binding’ or have the ‘force of law.’ Id., at
235, 236, 94 SCt 1074 … Likewise, the promulgation of these regulations must conform with any
procedural requirements imposed by Congress.
Id., at 232.” Hlavacek, note 85; For agency discretion is limited not only by substantive, statutory
grants of authority, but also by the procedural
requirements which “assure fairness and mature
consideration of rules of general application.”
NLRB v. Wyman-Gordon Co., SCt, 394 US 759, 764,
89 SCt 1426, 1429, 22 LEd2d 709 (1969). [Emphasis

38

39

40
41

42
43
44
45
46

47

48

49

50

51
52

53
54
55
56
57
58
59
60

added].
“Chrysler Corp. v Brown, SCt, 441 US 281, 313 F.N.
31, at 303 (1979); see Vermont Yankee Nuclear
Power Corp. v. Natural Resources Defense Council, Inc., SCt, 435 US 519, 546, 98 SCt 1197, 1213, 55
LEd2d 460 (1978); Power Reactor Co. v. Electricians, SCt, 367 US 396, 408, 81 SCt 1529, 1535, 6
LEd2d 924 (1961); Zucca, SCt, 351 US 91, 96, 76 SCt
671, 674, 100 LEd 964 (1956)” Hlavacek, at 29, note
86.
Hlavacek, at 1; See Murfam, supra note 2, Plaintiff’s Memorandum in Support of its Motion for
Partial Summary Judgment, dated March 7, 2008,
at 16.
Id., Murfam.
“Chevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 842-43 (1984) (‘Chevron’). In
Mayo Found. v. United States, 131 S.Ct. 704 (20 II)
(‘Mayo’), the Supreme Court made it clear that
Treasury regulations are to be given no deference other than that given to other regulations.”
Hlavacek, note 2 and accompanying text.
Chevron, 467 US 842–843; Hlavacek, at 17.
State Farm, 463 US 50; Hlavacek, at 18.
Chevron, 461 US 842; Hlavacek, at 19.
Chevron, 467 US 843, n.9; Hlavacek, at 19.
Chevron, 467 US 862; Hlavacek, at 19; Id., see
generally 19 to 27 for further analysis of Chevron
Steps One and Two.
Chevron, 467 US 844. Mayo, 131 SCt 713 [emphasis
added].
“5 USC §553 (b), (c), and (d). In general, 5 USC
553(b) and (c) require agencies to publish Notices of Proposed Rulemaking (“Notice”) in the
Federal Register (“FR”) and provide interested
persons the opportunity to comment on the
proposed rules before adopted as final regulations.” Hlavacek, note 4; Id., at 27.
“See American Standard 602 F.2d at 267-269,
wherein the Court invalidated a regulation relative to which Treasury diametrically changed its
substantive approach from the first proposed
regulation to the final regulation, thus failing to
comply with the APA notice rules. See also State
Farm, supra, 463 U.S. at 57, wherein the Supreme
Court stated, ‘an agency changing its course
must supply a reasoned analysis’ (quoting from
Greater Boston Television Corp. v. FCC, 444 F.2d
841,852 (1970)) [emphasis added].” Hlavacek,
note 95.
The 1989 and 1991 Notices did not contain any
such effective notice, either. However, these
other Notices were minor and contained no
language dealing with the Reg. or Code Sec.
1001(b). Hlavacek, at 31.
Id.
American Standard, 602 F2d 267–269; Hlavacek,
at 32.
5 USC §553(c).
5 USC §553(c) [emphasis added].
Hlavacek, at 32; Id., note 95.
Id., at 33.
5 USC §706(2)(C).
Hlavacek, note 95 and accompanying text.
Id.
5 USC §706(2)(A) [emphasis added]; Hlavacek, at
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61

62
63
64

33.
State Farm, 463 US 43 [emphasis added]; Hlavacek, at 34.
State Farm, 463 US 49; Hlavacek, at 34.
Hlavacek, at 35.
“See, e.g., Arrington v. Daniels, 516 F.3d 1106, 1112,
1113, 1114 (9th Cir. 2008) (‘we may not “infer an
agency's reasoning from mere silence” ”; ‘Post
hoc explanations of agency action by appellate
counsel cannot substitute for the agency's own
articulation of the basis for its decision’; ‘Here,
the Bureau failed to set forth a rationale for its
decision. ... This failure renders the Bureau's
final rule invalid under the APA’); Center for
Biological Diversity v. Nat'l Highway Traffic Safety
Admin., 538 F.3d 1172, 1202 (9th Cir. 2008) (‘NHTSA
simply did not, “examine the relevant data and
articulate a satisfactory explanation for its action including a rational connection between the
facts found and the choice made,”’ quoting State
Farm); Utah Envtl. Cong. v. Troyer, 479 F.3d 1269,
1288 (10th Cir. 2007) (‘consistent with ... Chenery,
we may not affirm the project approvals on a
“basis ... [not] ... set forth [in the record] with
such clarity as to be understandable”’ (alterations in original)); Kentucky Waterways Alliance
v. Johnson, 540 F.3d 466, 492 (6th Cir. 2008)
(‘the EPA's decision document ... fails to aim its
analysis at the legally operative question ... The
EPA's decision document avoids answering this
question, and we accordingly lack the information needed to meaningfully review the EPA's
decision to approve Kentucky's regulations,’

citing State Farm); Citizens Awareness Network,
Inc. v. United States Nuclear Regulatory Commission, 59 F.3d 284, 291 (1st Cir. 1995) (‘Courts should
not attempt to supply a reasoned basis for the
action that the agency itself has not given,’
citing State Farm); CBS Corp. v. FCC, 535 F.3d 167,
183, 189 (3d Cir. 2008) (‘[T]he FCC has not offered
any explanation -- reasoned or otherwise -- for
changing its policy’; ‘Consequentially, the FCC's
new policy ... is arbitrary and capricious under
State Farm and the Administrative Procedure
Act, and therefore invalid as applied to CBS’);
Yale-New Haven Hosp. v. Leavitt, 470 F.3d 71,
85, 86 (2d Cir. 2006) (‘The Secretary also fails
to explain how adoption of a per se coverage
standard comports with congressional purposes
in enacting the Medicare Act’; ‘Because the Secretary acted arbitrarily and capriciously under
§ 706(2)(A) in promulgating the 1986 Manual
Provision, we conclude that it is invalid and
unenforceable’); Owner-Operator Independent
Drivers Ass'n, Inc. v. Federal Motor Carrier Safety
Administration, 494 F3d 188, 206 (D.C. Cir. 2007)
(‘the agency's failure of explanation renders
the restart provision arbitrary and capricious’);
Shays v. FEC, 528 F.3d 914, 929 (D.C. Cir. 2008)
(‘the FEC has provided no explanation for why
it believes 120 days is a sufficient time period
to prevent circumvention of the Act.’); Shays v.
FEC, 414 F.3d 76, 97, 102 (D.C. Cir. 2005) (‘the FEC
has given no rational justification for [the three
rules], as required by the APA's arbitrary and
capricious standard,’ citing State Farm; ‘Accord-

65

66

67
68
69

ingly, finding the rule arbitrary and capricious
under the APA, we shall affirm the district court's
invalidation’).” CNG, supra note 2, Plaintiff’s Appellate Brief, February 6, 2009, at 25.
It is this author’s belief that the judiciary prefers to render a decision based upon the clear
procedural requirements under the APA’s Notice
procedures, which are more certain and less
likely to be overruled. This is solely a personal
belief, based upon her clerkship with U.S. Tax
Court Judge Larry L. Namaroff (retired), and
what was stated to Plaintiffs’ counsel within
the Hlavacek case. The author, as one of the
Plaintiffs’ attorneys, recalls that Judge John P.
Wiese (retired) indicated to counsel during a
telephonic conference that he lacked familiarity
with the statutory scheme under the Original
Issue Discount rules, which is not unusual,
since most federal judges are not former tax
attorneys. Judge Wiese then stated that the APA
Notice issues were clear, and that the Government should consider settling with the Plaintiffs.
Chamber of Commerce, at 10. The material facts
are not in dispute in this case and the court
concludes Plaintiffs’ arbitrary-and-capriciousrulemaking claim fails as a matter of law. The
court will therefore order that Plaintiffs take
nothing on their claim that Defendants violated
the APA by engaging in arbitrary and capricious
rulemaking. Id., note 3, at 10.
Id., at 10.
Chamber of Commerce, at 15.
Hockman, supra note 12.
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